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Abstract

Federal courts have long assessed the limits of executive authority to
withhold information when adjudicating claims touching upon national security.
Central to that assessment has been the state secrets privilege, which in recent
years has increased in frequency and scope. A successful assertion of the privilege
will typically result in the dismissal of a claim, no matter its merits, either because
the subject matter of the claim so centrally involves state secrets that any litigation
of any scope presents too high a risk to national security, or a litigant is unable to
prove its case or defenses without the privileged information. The Executive
Branch has recently given assurances that the privilege would be asserted
sparingly and only after high-level Department of Justice review, but the need for
judicial oversight has been underscored by disclosures over the years that
governmental claims of national security to justify governmental action may have
been overstated or, in fact, baseless. For example, in the late 1990s, the
investigation report in the seminal case of United States v. Reynolds, 345 U.S. 1
(1953), was declassified, following which there has been substantial debate over
whether the government overstated or misrepresented the basis for its invocation
of the state secrets privilege to justify its non-disclosure of that report.

When asserting the privilege, the Executive Branch typically provides a
sworn declaration from a high-ranking official attesting that the privileged
information would endanger national security if disclosed, together with a generic
description of the government’s interest implicated by the protected information,
such as the protection of “sources and methods” or a “sensitive on-going
investigation.” The Supreme Court formally counsels, on the one hand, that the
judiciary has a strong duty to assess independently a state secrets privilege claim.
On the other hand, it cautions that courts should proceed based on “necessity”
without quickly or needlessly probing the government’s assertion. Courts make
two critical judgments with respect to an assertion of the privilege: (1) when to
rule on the availability and effect of the privilege in the course of the litigation,
and (2) the level of deference to give the Executive Branch’s stated judgments
concerning the threat to national security. As a practical matter, a court may
proceed as it deems most appropriate, from nearly complete deference to a
demanding and searching inquiry.

A significant amount of scholarly research and commentary examines the
respective roles of the Executive and Judicial Branches with respect to the state
secrets privilege. Those writings, understandably, focus largely on the case law.
This article, in contrast, focuses on judges’ subjective and normative
considerations as they navigate the procedural and substantive issues presented by
the privilege—considerations that are particularly important given the
considerable judicial latitude sanctioned under the case law.

Part I tracks the formal judicial responses to the assertion of the state
secrets privilege, as they appear in published opinions.
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Part II presents observations based on interviews with thirty-one federal
district and circuit court judges concerning the factors that influence judges’
handling of the state secrets doctrine that are not evident in published opinions,
including (1) the extent to which judges apply the principles and procedures
reflected in case law; (2) the relevance, if any, of a judge’s background to his or
her disposition to the privilege; (3) the differences among judges concerning the
level of deference a judge affords an assertion of the privilege; (4) the practical
influences on judges deciding state secrets privilege issues; and (5) the common
values, beliefs, and expectations of judges in approaching an assertion of the state
secrets privilege.
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Hypothetical Case

Jane is an American success story.! Born in the United States to immigrant
parents from the Middle East, she and her parents embraced the American dream.
She was a gifted student who received scholarships to attend the most selective
schools and ultimately earned her doctorate degree in electrical engineering from
MIT, followed by prestigious, government-funded fellowships. Eventually, she was
hired by a major government contractor to work on highly sensitive military
contracts and received the necessary security clearances for that work.

Jane also has a much less accomplished younger brother, who over the years
became politically active and disaffected. A few years ago, he severed ties with his
family and is believed to be living outside the United States. Jane has attempted
with limited success to communicate with him over the years.

One day, Jane is called to the office of her supervisor and told that her
security clearance had been revoked and as a result, her employment terminated,
effective immediately. Jane asks for an explanation, but is told that the Company is
not in a position to provide the reasons for her termination other than her lack of
the required security clearance. She assumes from what is said that the revocation
of her security clearance and termination is government initiated and directed. She
tries to fly home to be with her family and finds out that she is on the No-Fly List
and cannot fly on a commercial airline. She also learns over the next several weeks
that she has been identified within the military contractor community as a security
risk and becomes essentially unemployable.

Jane can think of nothing in her own background or activities that would
justify her treatment but assumes it has something to do with her brother. She
therefore approaches the United States government about how she can prove that
she is a loyal American and respond to any derogatory information it may have, all
without any substantive response.

Finally, Jane files a lawsuit against the Company for wrongful discharge,
defamation, and various economic torts. She serves interrogatories, document
requests, and a Rule 30(b)(6) deposition notice in order to find out why she was
terminated, what information the Company relied on to terminate her, and what
information has been disseminated about her. The Company refuses to provide any
information and seeks a protective order.

The United States intervenes and asserts the state secrets privilege with
respect to any of the information or documents that Jane has requested in the

! The facts of this hypothetical case are not taken from any past or pending case, but rather reflect
aspects of cases in which the state secrets privilege has been asserted. See, e.g., Doe v. C..A., 576
F.3d 95 (2d Cir. 2009) (state secrets privilege was asserted with respect to the reasons a CIA
employee was “summarily separated” and “terminated immediately” from the CIA); Molerio v.
F.B.L, 749 F.2d 815 (D.C. Cir. 1984) (plaintiff, a top-rated candidate for the FBI, was not hired for
reasons protected under the state secrets privilege).
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lawsuit. It files a public, redacted declaration, and also an unredacted version, ex
parte under seal, from a high-ranking official of the CIA in charge of
counterterrorism, stating that the requested information, if disclosed, would
endanger national security as well as sources and methods pertaining to the
gathering of sensitive intelligence and national security information. It also files a
declaration from the Attorney General which says that she has personally reviewed
the information and documents requested and agrees that its disclosure would
endanger national security. The government wants the case dismissed immediately
with no discovery and no further disclosure to Jane or the district court.

This Article explores how judges act when confronted with the issues raised
in Jane’s case and what considerations and objectives influence judges in the
exercise of the considerable discretion they have in such a case.?

Introduction

Since 1953, following the seminal case of United States v. Reynolds,® courts
have faced broad claims of executive authority in the name of national defense,
including the state secrets privilege. Judges have responded in a variety of ways,
from nearly complete deference to a demanding and searching inquiry. Particularly
since 9/11, the debate over the proper role of the judiciary has been fueled, in part,
by the assertion of such claims in an increasingly broad range of cases brought both
by and against the government, either directly or against private actors involved
with national defense.* These cases go well beyond those pertaining strictly to
military intelligence and extend to such matters as physical detentions, warrantless
surveillance, restrictions on travel, Freedom of Information Act (“FOIA”) requests,
asset seizures, contract disputes, patent infringement claims, immigration and
denaturalization proceedings, defamation claims, negligence and products liability
claims, and employment discrimination claims.

2 Because the purpose of this Article is to analyze judicial conduct rather than the substance of legal
holdings, it does not attempt to inventory the overall number of cases or judges holding any
particular view, but rather surveys the range and typicality of those views. Similarly, the Article
does not attempt to analyze in any significant way the many substantial and unsettled constitutional
issues bound up with the state secrets privilege, except to the extent that they bear on judges’
approaches and dispositions in a particular case. For these reasons, the author has considered dicta
as well as holdings, including those reversed or modified on appeal, and concurring and dissenting,
as well as majority, appellate opinions.

3345 U.S. 1 (1953). The state secrets privilege will sometimes be referred to as “the privilege” when
referencing the state secrets privilege as formulated in Reynolds.

4 There were six published opinions concerning assertions of the state secrets privilege between
1954 and 1973, sixty-five published opinions between 1973 and 2001, and twenty-six between 2002
and June 2008. See Robert M. Chesney, State Secrets and the Limits of National Security Litigation,
75 GEO. WASH. L. REv. 1249, 1298 (2007) (Chart 1 - Published Opinions in State-Secrets Cases
(1954-2006)); Michael H. Page, Judging without the Facts: A Schematic for Reviewing State Secrets
Privilege Claims, 93 CORNELL L. REV. 1243, 1253 n.84 (2008).

5 See generally 8 J. WIGMORE, EVIDENCE §§ 2367-79 (McNaughton rev. 1961) (discussing the
common law pertaining to the state secrets privilege); Chesney, supra note 4, at 1270-1301
(providing an overall history of the state secrets privilege); Laura K. Donohue, The Shadow of State
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As a matter of procedure, the Executive Branch typically supports a state
secrets claim with a sworn declaration from a high-ranking official, with varying
degrees of supporting detail, identifying the categories into which the substance of
the protected information falls, such as “covert operative or cooperating witness,”
“sources and methods,” or “sensitive ongoing investigation,” and claiming that if
disclosed, the information would endanger national security. The Executive Branch
has recently given assurances that the privilege would be asserted sparingly and
only after high-level Department of Justice review,® but the need for judicial
oversight has been underscored by disclosures over the years that Executive Branch
justifications based on national security may have been overstated or, in fact,
baseless. For example, in the late 1990s, after declassification of the investigation
report at issue in Reynolds, there has been substantial debate over whether the
Executive Branch accurately represented to the judiciary the substance of that
report.” In May 2011, the Solicitor General of the United States “confessed error”
in the Korematsu case on the grounds that by the time the case had reached the
Supreme Court, “the solicitor general had learned of a key intelligence report that
undermined the rationale behind the internment.”®

As discussed below, the United States Supreme Court has aggressively and
repeatedly asserted the judiciary’s constitutional right and obligation to review
assertions of the state secrets privilege. On the other hand, it counsels that judges
should not quickly second guess the “predictive judgments” that are infused into
those claims. Rather, the extent of a court’s inquiry into the factual basis for a state
secrets claim should be governed by a litigant’s showing of “necessity” and
“[w]here there is a strong showing of necessity, the claim should not be lightly
accepted.” With that measure in mind, a judge should probe until “satisf]ied] . . .
from all the circumstances of the case, that there is a reasonable danger that
compulsion of the evidence will expose military matters which, in the interest of
national security, should not be divulged.” Once a judge is “satisfied” that
information is covered by the state secrets privilege, “even the most compelling
necessity cannot overcome the claim of privilege if the court is ultimately satisfied
that military secrets are at stake,” and a judge must then decide whether the claims
can be adjudicated. If the “subject matter” of the claim itself is a state secret, or the

Secrets, 159 U. PA. L. REv. 77 (2010) (providing inventory and summary of cases in which the state
secrets privilege has been judicially considered).

6 See Memorandum from Attorney General to the Heads of Executive Departments and Agencies
on Policies and Procedures Governing Invocation of the State Secrets Privilege (Sept. 23, 2009),
https://www.justice.gov/sites/default/files/opa/legacy/2009/09/23/state-secret-privileges.pdf
[https://perma.cc/J9BE-AEXG6].

7 See LoUIS FISHER, IN THE NAME OF NATIONAL SECURITY: UNCHECKED PRESIDENTIAL POWER AND
THE REYNOLDS CASE (2006); see also Mohamed v. Jeppensen Dataplan, Inc., 614 F.3d 1070, 1093
(9th Cir. 2010) (Hawkins, J., dissenting); Herring v. United States, 424 F.3d 384, 390-92 (3d Cir.
2005) (rejecting the claim that the United States had committed “fraud on the court” through its
characterization of the investigation report in Reynolds).

8 Neal Katyal, Confession of Error: The Solicitor General’s Mistakes During the Japanese-
American  Internment Cases, U.S. DEP’T OF JUSTICE BLOG (May 20, 2011),
https://www.justice.gov/archives/opa/blog/confession-error-solicitor-generals-mistakes-during-
japanese-american-internment-cases [https://perma.cc/4KP4-62DE].
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plaintiff or defendant is unable to prove its case or defenses without the privileged
information or risking disclosure of privileged information, a judge should dismiss
the claim.’

The Supreme Court’s formulation of the state secrets privilege requires a
judge in all instances to consider the following core issues: (1) whether the privilege
is properly invoked procedurally; (2) the level of inquiry into the basis for any
privilege; and (3) the consequences to the litigation as a result of a recognized state
secrets privilege. But Reynolds and subsequent Supreme Court cases leave open a
wide range of issues. How does a judge decide whether there is a “reasonable
danger” associated with a disclosure of information or whether military matters
“should not be divulged,” under any circumstances or protective measures, even at
the expense of a substantial meritorious claim? What would be an acceptable level
of risk in order to allow for an adjudication of a claim? How direct or immediate,
or conversely, how remote, speculative, or attenuated, must a risk be before it falls
outside the bounds of a “reasonable” danger? To what extent and in what fashion
may a litigant’s counsel participate in the process of evaluating the invocation of
the privilege? How are a judge’s duty of inquiry and a litigant’s right of access to
the courts to be reconciled or accommodated with the “absolute” nature of
privileged information, no matter how marginally protected? Are there alternatives
to outright dismissal that would adequately protect privileged information while
allowing the use of non-privileged information, such as those procedures used in
criminal cases under the Classified Information Procedures Act (“CIPA”),!'
including summaries, redactions, and the use of cleared counsel?!!

As a practical matter, the Supreme Court’s pronouncements, and the
conflicting values reflected in them, have essentially sanctioned an inquiry into
assertions of the state secrets privilege as much or as little as a judge deems
appropriate. It is therefore not surprising that, as the Supreme Court expected, the
lower courts have dealt with these issues in a variety of ways. Some judges read
Reynolds and other Supreme Court authority as restricting narrowly their ability to
look behind the assertion of the privilege. They emphasize that while there can be
no abdication of judicial oversight, a trial judge, in the first instance, should accord
considerable deference to Executive Branch judgments and recommendations.
They see courts “ill-equipped to become steeped in foreign intelligence matters”
and the Executive Branch as occupying “a position superior to that of the courts in
evaluating the consequences of a release of sensitive information.”'? These judges
emphasize the Reynolds principle that “even the most compelling necessity” cannot

9 United States v. Reynolds, 345 U.S. 1, 1011 (1953).

1018 U.S.C. app. 3 (2012).

' For an overview of how judges have handled classified information in national security cases
under CIPA and otherwise, see Robert Timothy Reagan, Fed. Judicial Ctr., National Security Case
Studies: Special Case-Management Challenges (Sept. 25, 2015),
https://www.fjc.gov/sites/default/files/2015/TS130625.pdf [https://perma.cc/Q6GE-6HMI].

12 Reynolds, 345 U.S. at 10-11.



10 Harvard National Security Journal / Vol. 9

overcome the obligation to protect state secrets information.'* They rely on
statutory mandates to bolster claims of state secrets privilege,'* and have shown no
disposition to find alternatives to dismissal when privileged subject matter is
centrally involved in a claim.'?

Other judges find in Reynolds not only wide discretion to probe into the
factual basis for the privilege but also an obligation to engage in a more intrusive
inquiry. These judges emphasize that the privilege is strictly limited to material
necessary to prevent injury to national security.'® Absent a clear facial showing that
the privilege necessarily applies, they see the need to review the underlying
documents and whenever possible, disentangle privileged from non-privileged
information in order to allow for the use of the latter, including non-privileged
classified information in certain circumstances.!” They consider the competing
interests at stake in assessing the effect to be given the privilege on the litigation
and will look for alternatives to dismissal through procedures intended to preserve
the adversarial process as much as possible.'®

In short, judges have been able to find authority for almost any result; and
the purpose of this Article is to examine how lower court judges have applied the
principles and considerations laid down by the Supreme Court concerning the state
secrets privilege. Towards that end, the Article assesses in Part I the jurisprudence
that lower court judges have formulated based on those principles and
considerations, as it appears in published opinions.'® In Part II, the Article considers
how judges would actually exercise their broad discretion under that jurisprudence,
as reflected in interviews with thirty-one federal district and circuit court judges
who have been involved in varying degrees in national security-related cases, and
state secrets cases in particular. Part II also considers whether the jurisprudence
formulated by lower court judges provides any uniformity in approach or any real

13 See, e.g., In re United States, 872 F.2d 472, 476 (D.C. Cir. 1989) (noting that “the ‘balance has
already been struck’ in favor of protecting secrets of state over the interests of a particular litigant”);
Ellsberg v. Mitchell, 709 F.2d 51, 57 (D.C. Cir. 1983) (“No competing public or private interest can
be advanced to compel disclosure.”); Tilden v. Tenet, 140 F. Supp. 2d 623, 626 (E.D. Va. 2000) (“It
is not for a court to second-guess the assertion of privilege.”); see also Halkin v. Helms, 690 F.2d
977,990 (D.C. Cir. 1982) (Halkin IT); Halkin v. Helms, 598 F.2d 1, 14 (D.C. Cir. 1978) (Halkin I);
Jabara v. Kelley, 75 F.R.D. 475, 484 (E.D. Mich. 1977).

14 See, e.g., Tilden, 140 F. Supp. 2d at 626 (citing current 50 U.S.C. §§ 3025, 3057).

15 See, e.g., E1-Masri v. United States, 437 F. Supp. 2d 530 (E.D. Va. 2006), aff 'd, 479 F.3d 296 (4th
Cir. 2007).

16 See, e.g., Ellsherg, 709 F.2d at 57.

7 Id.

18 See, e.g., Horn v. Huddle, 647 F. Supp. 2d 55, 59-60 (D.D.C. 2009), vacated, 699 F. Supp. 2d
236 (D.D.C. 2010).

19 “Published opinion,” as used here, refers to any decision accessible online or through the National
Reporter System, rather than only those having precedential value under the rules of a particular
Circuit. This article has not based its analysis and discussion on other available sources reflecting
judicial dispositions. See, e.g., RICHARD A. POSNER, NOT A SUICIDE PACT: THE CONSTITUTION IN A
TIME OF NATIONAL EMERGENCY (2006); T.S. Ellis, National Security Trials: A Judge’s Perspective,
90 VA. L. REV. 1607 (2013); Stephen Reinhardt, The Judicial Role in National Security, 86 B.U. L.
REV. 1309 (20006).
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constraints on how judges go about dealing with state secrets claims. It also
examines briefly whether any particular background or experiences appear to
correlate with any particular focus or disposition on the part of the interviewed
judges.

I. Decided Cases®”
A. The State Secrets Privilege from Burr through Reynolds

The first recorded judicial consideration in an American court of what could
be called the state secrets privilege appears to have occurred during the criminal
trial of Aaron Burr on charges of treason and lesser offenses in 1807.2! In that case,
Chief Justice Marshall, presiding as a trial judge, considered Burr’s request that a
subpoena duces tecum be issued to President Jefferson for the original of a letter to
the President regarding Burr from General Wilkinson, one of Burr’s principle
accusers. The government objected to the issuance of the subpoena on the grounds,
among others, that the subpoenaed letter “might contain state secrets, which could
not be divulged without endangering the national safety,”?? that the court did not
have the “judicial competence” to subpoena the President, the “Chief Magistrate,”
and that public disclosure of the letter would disclose matters “which ought not to
be disclosed.”” Marshall issued the subpoena over objections. Expressing
sentiments that have animated all subsequent debates on executive privileges,
Marshall recognized that the case presented “a delicate question” that balanced
Burr’s need for the information against whether “the disclosure be unpleasant to
the executive.”?* But given Burr’s need for the letter, Justice Marshall concluded
that refusing to require production of the letter “would tarnish the reputation of the
court which had given its sanction to its being withheld.”?

Seventy-one years later, in Totten v. United States, a civil breach of contract
action, the Supreme Court as a judicial body first considered what we now

20 Approximately 750 federal cases have been found that reference state secrets or the state secrets
privilege, approximately 150 of which have a substantive discussion useful to this article. As
reflected in the article’s case citations, despite the large number of cases in which judges have
discussed the state secrets privilege, the range of attitudes and dispositions are reflected in a
relatively small number of cases, and the article concentrates its citations on those that have a
particularly detailed or animated discussion.

2! The more general “Executive privilege” appears to have been first alluded to in Marbury v.
Madison, 5 U.S. 137, 144-45 (1803). At the trial in that case, the then Attorney General, who at the
time of the events in question was acting Secretary of State, asserted that “he was not bound[] and
ought not to answer [questions put to him], as to any facts which came officially to his knowledge
while acting as secretary of state.” Id. Without ruling specifically on that claim, Chief Justice
Marshall observed that the witness was obligated to disclose facts that he learned in his official
capacity but that “if he thought that anything was communicated to him in confidence [by President
Adams] he was not bound to disclose it.” /d.

22 United States v. Burr, 25 F. Cas. 30, 37 (C.C.D. Va. 1807).

BId.

X

BId.
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recognize as a state secrets privilege.?® In its short, four paragraph opinion, the
Court laid down the principle, much recited in later cases, that “public policy
forbids the maintenance of any suit in a court of justice, the trial of which would
inevitably lead to the disclosure of matters which the law itself regards as
confidential, and respecting which it will not allow the confidence to be violated.”?’
The stated rationale for the decision was not so much that the subject matter of the
dispute if disclosed, would endanger national security®® but rather that the parties
had, in effect, contractually agreed to keep secret the contract and the source of
payment under the contract, such that it would be a breach of contract to allow one
party to enforce the contract through the public tribunals.?® As discussed below,
subsequent Supreme Court cases have substantially recast the original holding of
Totten into an expansive doctrine of non-justiciability based on subject matter
rather than any implicit contractual agreement.*°

Following Totten, in fairly conclusory fashion and without extended
analysis, a handful of lower courts considered what was in substance a state secrets
privilege, typically described as a “military or national security privilege.™!
Following Totten, and before Reynolds, the Supreme Court also touched upon basic
separation of powers principles that have shaped its state secrets jurisprudence.*

2692 U.S. 105, 107 (U.S. 1875).

7 Id.

8 In fact, the subject matter and terms of the secret contract were fully disclosed. The contract at
issue was an espionage contract between President Lincoln and William A. Lloyd entered into in
July 1861 to spy on behalf of the United States and “report the facts to the president; for which
services he was to be paid $200 a month.” Id. at 106.

29 Id. at 107 (“Much greater reason exists for the application of the principle [of non-disclosure
applicable to other privileges] to cases of contract for secret services with the government, as the
existence of a contract of that kind is itself a fact not to be disclosed.”).

30 See, e.g., Tenet v. Doe, 544 U.S. 1 (2005).

31 See, e.g., Cresmer v. United States, 9 F.R.D. 203 (E.D.N.Y. 1949) (holding that Navy Board of
Investigation reports were discoverable since they did not contain military secrets); Firth Sterling
Steel Co. v. Bethlehem Steel Co., 199 F. 353 (E.D. Pa. 1912) (involving weapons blueprints); see
also United States v. Coplon, 185 F.2d 629, 638 (2d Cir. 1950) (Hand, J.) (“[T]here may be
evidence— state secrets’—to divulge which will imperil ‘national security’; and which the
Government cannot, and should not, be required to divulge. Salus rei publicae suprema lex. The
immunity from disclosure of the names or statements of informers is an instance of the same
doctrine. This privilege will often impose a grievous hardship, for it may deprive parties to civil
actions, or even to criminal prosecutions, of power to assert their rights or to defend themselves.
That is a consequence of any evidentiary privilege. It is, however, one thing to allow the privileged
person to suppress the evidence, and, fofo coelo, another thing to allow him to fill a gap in his own
evidence by recourse to what he suppresses.”); William V. Sanford, Evidentiary Privileges Against
the Production of Data Within the Control of Executive Departments, 3 VAND. L. REV. 73 (1950)
(cited by a number of cases, including the Supreme Court in Reynolds, in which the author references
cases dealing with the privilege and offers an overall approach to the privilege).

32 See Chi. & S. Air Lines, Inc. v. Waterman S.S. Corp., 333 U.S. 103, 111 (1948) (“The President,
both as Commander-in-Chief and as the Nation’s organ for foreign affairs, has available intelligence
services whose reports neither are nor ought to be published to the world. It would be intolerable
that courts, without the relevant information, should review and perhaps nullify actions of the
Executive taken on information properly held secret.”); see also Youngstown Sheet & Tube Co. v.
Sawyer, 343 U.S. 579 (1952).



2018 / What Judges Say and Do in Deciding National Security Cases 13

However, the Supreme Court did not again consider the state secrets privilege
explicitly until 1953, when it decided Reynolds in the midst of the Cold War.

In Reynolds, the plaintiffs, widows of civilian employees killed in the crash
of a B-29 bomber that was “testing secret electric equipment,” brought an action
against the Air Force under the Federal Tort Claims Act (“FTCA”).>3 They sought
discovery of an Air Force investigative report on the accident and statements
provided by surviving members of the airplane’s crew. The district court ordered
the government to produce the documents for its review.>* The government refused;
and the district court entered judgment against the government on the issue of
liability essentially as a Rule 37 discovery sanction.>> The U.S. Court of Appeals
for the Third Circuit affirmed.*® As seen by the Third Circuit, the critical fact was
that the FTCA waived sovereign immunity; and for that reason the public interest
“must yield to what Congress evidently regarded as the greater public interest
involved in seeing that justice is done to persons injured by governmental
operations.”’ In that regard, it concluded that:

[A] claim of privilege against disclosing evidence relevant to the
issues in a pending lawsuit involves a justiciable question,
traditionally within the competence of the courts, which is to be
determined in accordance with the appropriate rules of evidence,
upon the submission of the documents in question to the [district]
judge for his examination.’®

The Court of Appeals also warned that the existence of the wide-ranging privilege
the government advanced facilitated the government’s keeping information secret
for the sole purpose of avoiding its own embarrassment or liability.* Overall, it
concluded that the district court judge had acted properly when it “directed that the
documents in question be produced for his personal examination so that he might
determine whether all or any part of the documents contain . . . matters of a
confidential nature.” It rejected the contention that the claim of privilege was
exempt from judicial review, but noted that “such examination must obviously be
ex parte and in camera if the privilege is not to be lost in its assertion.™!

The Supreme Court reversed the Third Circuit’s affirmance of the district
court, and, in the process, settled certain issues and adopted for the first time a
methodology for assessing the “well-established” evidentiary privilege “against
revealing military secrets,”*? albeit one with which “[jJudicial experience . . . has

33 United States v. Reynolds, 345 U.S. 1, 3 (1953).

34 Brauner v. United States, 10 F.R.D. 468 (E.D. 1950).

3% Reynolds, 345 U.S. at 5-6.

36 United States v. Reynolds, 192 F.2d 987 (3d Cir. 1951).
37 Id. at 994.

38 Id. at 997.

39 Id. at 995.

40 Id. at 996.

4 Id. at 997.

42 United States v. Reynolds, 345 U.S. 1, 6-7 (1953).
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been limited.”? Like the Third Circuit, it rejected the contention that “the executive
department heads have the power to withhold any document in their custody from
judicial review if they deem it to be in the public interest,”** recognizing that in
light of the competing interests and “[r]egardless of how it is articulated, some . . .
formula of compromise must be applied here.” It also rejected any notion that the
state secrets privilege is to be assessed as it would within the context of a criminal
case, since unlike a criminal case, “the Government is not the moving party, but is
a defendant only on terms to which it has consented.”*¢

As to methodology, the Reynolds court first confirmed that as a matter of
procedure the state secrets privilege must be asserted by the government, not a
private party, acting through the head of the department having control over the
subject matter, after personal consideration.*’” The Court also endorsed the view
that the more substantial and plausible the government’s contentions concerning
the danger to national security, the more judicial deference should be extended to
the government’s assessments concerning the necessary scope of the claim.*8
However, the Court underscored the judiciary’s institutional role and that
“[j]udicial control over the evidence in a case cannot be abdicated to the caprice of
executive officers.”*? For these reasons, the trial court must determine whether the
circumstances are appropriate for the claim of privilege without forcing a disclosure
of the information at issue.’® In making that assessment, a trial court may not
“automatically require a disclosure to the judge before the claim of privilege will
be accepted in any case.”' Rather, the appropriate degree of inquiry will vary
according to the needs of a litigant.”> However, where there is a strong showing of
necessity, the claim of privilege should not be “lightly accepted.””* And the national
security interest trumps any private interest once the state secrets privilege is
recognized.> In the end, the Court laid down the fundamental, albeit amorphous,
principle that should govern all judicial involvement: the district court must be
“satisfied from all the circumstances of the case that there is a reasonable danger
that compulsion of the evidence will expose military matters which, in the interests
of national security should not be divulged.” If the district court is satisfied that

$Id at7].

“1d ate.

$1d. at9.

4 1d. at 12.

47 Id. at 7-8.

®Id at9.

4 Id. at 9-10 (likening the state secrets privilege and the Fifth Amendment privilege in terms of the
balance struck concerning the judge’s role in assessing the privilege).

0 1d.

S Id. at 10.

52 Id. (“In each case, the showing of necessity [i.e., the importance of the documents or information
to the plaintiff’s case] which is made will determine how far the court should probe in satisfying
itself that the occasion for invoking the privilege is appropriate.”).

S Id at11.

5% Id. (“Even the most compelling necessity cannot overcome the claim of privilege if the court is
ultimately satisfied that military secrets are at stake.”).

S Id.
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there is such a danger, it “should not jeopardize the security which the privilege is
meant to protect by insisting upon an examination of the evidence, even by the
judge alone, in chambers.”®

Ultimately, the Supreme Court concluded on the facts presented that an in
camera examination of the investigative report was not necessary to determine that
the privilege had been properly invoked.’’ It also concluded that the Air Force’s
offer to furnish for deposition several surviving members of the crashed airplane’s
crew was an acceptable “alternative” to disclosure of the investigation report, that
the offer “should have been accepted” and that the offer made the plaintiffs’ need
for the documents more “dubious” and presumably less necessary.’® The Supreme
Court did not dismiss the case, however, but remanded the case to the district court
for further consideration and proceedings.”® Justices Black, Frankfurter, and
Jackson dissented “substantially for the reasons” stated in the Third Circuit’s
opinion.®?

B. The State Secrets Privilege since Reynolds

Since Reynolds, the Supreme Court has issued numerous pronouncements
concerning the state secrets privilege, as well as the principles underlying the
privilege. For example, in Department of the Navy v. Egan, the Supreme Court
recognized that “[p]redictive judgments” about the possible “compromise [of]
some sensitive information” involve the determination of “what constitutes
acceptable margin of error in assessing the potential risk” and thus “must be made
by those with necessary experience in protecting classified information.”®' In
United States v. Nixon, the Court observed that courts should afford the “utmost
deference” to executive assertions of the privilege for military-diplomatic secrets,
and judicial review of such a claim of privilege is necessarily narrow.5? In C.1.A4. v.
Sims, the Court, recognizing “the harsh realities of the day,” concluded that
Congress intended through legislation that the CIA have “sweeping powers to
protect its ‘intelligence sources and methods’ and indeed, “all sources of
intelligence that provide, or are engaged to provide, information the agency needs
to perform its statutory duties with respect to foreign intelligence.”®* It explained
that intelligence gathering agencies are “familiar with ‘the whole picture,’ as judges
are not” and “are worthy of great deference.” It viewed judges as “ill-suited to make
the complex political, historical, and psychological judgments” about whether
disclosures pose an unacceptable risk to an individual or more generally, the nation,
and observed that “[e]ven a small chance that some court will order disclosure of a

6 Id.

7 Id. (“[T]here was certainly a sufficient showing of privilege to cut off further demand for the
document on the showing of necessity for its compulsion that had been made.”).

8 1d.

59 The case was settled within months of its remand.

60 Reynolds, 345 U.S. at 11.
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62418 U.S. 683, 710 (1974).
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source’s identity could well impair intelligence gathering and cause sources to
‘close up like a clam.”%* Moreover, “it is conceivable that the mere explanation of
why information must be withheld can convey valuable information to a foreign
intelligence agency . .. and it is the responsibility of [the Executive Branch], not
that of the judiciary, to weigh the v